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Significant Developments Relating to No Par Shares
B Y JOHN R . WILDMAN

H E perplexities of accountants in dealT
ing with corporate shares of no par
value have centered, to a considerable ex-

tent, around surplus. Statutory definitions
of surplus have been lacking. Legal concepts have been derived largely from implications in the state laws. Accountants
in attempting to adhere to economic doctrines, when considering questions related
to surplus, have been severely tried. Surplus, at times, has meant everything from
profits on turnover of investment, to the
excess of asset values over liabilities and
stated capital.
Judicial decisions have been quoted to
support the latter view. "Williams vs.
Western Union" has been referred to repeatedly as an outstanding case constituting precedent for this theory. But careful
thinking lawyers seem to have tended
latterly to the opinion that earned surplus,
perhaps excepting premium on par stock
sold, is the only safe basis for the declaration of dividends.
Now comes the State of Delaware, with
amendments to the corporation law,
adopted March 2, 1927, and upsets these
opinions which seemed, to some persons at
least, to be having some effect in the direction of influencing sound practice.
Whether one agrees with the definitions
is beside the point. That economic doctrines may have been violated is another
question. In Delaware this matter of
surplus has been cleared up—definitely,
fearlessly, and in no uncertain terms.
There are four points in the amended
law which are of particular interest to
accountants. The consideration received
for shares of stock without par value may
be divided; part being credited to stated
capital and part to surplus. The excess of
asset values over liabilities and stated
capital is the measurement of surplus.
Dividends may be declared out of any
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surplus. Profits may be determined without taking depletion of wasting assets into
consideration.
Lest there be any question raised as to
the interpretation of these points the following passages are quoted from the law
as amended: "1928, Sec. 14 * * * any corporation may by resolution of its Board of
Directors determine that only a part of the
consideration which shall be received by
the corporation for any of the shares of its
capital stock which it shall issue from time
to time shall be capital; provided, however,
that, in case any of the shares issued shall
be shares having a par value, the amount
of the part of such consideration so determined to be capital shall be in excess of
the aggregate par value of the shares issued
for such consideration having a par value,
unless all the shares issued shall be shares
having a par value, in which case the
amount of the part of such consideration so
determined to be capital need be only equal
to the aggregate par value of such shares.
In each such case the Board of Directors
shall specify in dollars the part of such consideration which shall be capital. If the
Board of Directors shall not have determined (a) at the time of issue of any shares
of the capital stock of the corporation
issued for cash, or (b) within sixty days
after the issue of any shares of the capital
stock of the corporation issued for property other than cash what part of the
consideration for such shares shall be
capital, the capital of this corporation in
respect of such shares shall be an amount
equal to the aggregate par value of such
shares having a par value, plus the amount
of the consideration for such shares without par value. The capital of the corporation may be increased from time to time
by resolution of the Board of Directors
directing that a portion of the net assets
of the corporation in excess of the amount
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so determined to be capital be transferred
to capital account. The excess, if any,
at any given time, of the total net assets
of the corporation over the amount so determined to be capital shall be surplus."
"1948, Sec. 34. The directors of every
corporation created under this chapter,
subject to any restrictions contained in its
Certificate of Incorporation, shall have
power to declare and pay dividends upon
the shares of its capital stock either out of
its annual net profits or out of its net
assets in excess of its capital as determined
pursuant to the provisions of Section 14
of this chapter; * * * . Subject to any
restrictions contained in its Certificate of
Incorporation, the directors of any corporation engaged in the exploitation of
wasting assets may determine the annual
net profits derived from the exploitation of
such wasting assets without taking into
consideration the depletion of such assets
resulting from lapse of time or from necessary consumption of such assets incidental
to their exploitation. Nothing contained
in this section shall prevent the stockholders of any corporation, or the directors
thereof if the Certificate of Incorporation
shall so provide, from setting apart out of
any of the funds of the corporation available for dividends a reserve or reserves for
any proper purpose or from abolishing any
such reserve in the manner in which it was
created."
The wording of Section 14 seems clearly
to indicate that the entire consideration
received for shares having par value, up
to the amount of the par value, shall be
credited to capital. Any amount in excess
of par, or in other words any premium, may
be credited to surplus. But, in case the
shares sold have no par value some part
of the amount received as consideration
thereof must be credited to capital. Thus
it would seem to be illegal where par and
no par shares are sold in combination, to
credit the par value of the par shares to
capital, and all of the remainder of the
consideration to surplus.
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The effect of the statute on the accounting is automatic. That is to say, if the
directors do not apportion the consideration between capital and surplus immediately when shares are sold for cash, or
within sixty days after the transaction
when the consideration is other than cash,
the full amount of the consideration becomes capital.
The other quotations appear to require
little comment. Section 14 goes on to
define surplus as the net assets over and
above capital. Section 34 is explicit to the
effect that dividends may be declared out
of net assets in excess of capital and is
clear as to the position taken on depletion.
A discussion of the wisdom of the latter
provision would involve more time and
space than the present article affords.
(For a discussion of this question see
Reiter, "Profits, Dividends and the Law,"
pages 38 to 42, and pages 139 to 143.)
The significant thing about the amendments to the Delaware law is the precedent
established. Ohio already has followed, to
some extent, the changes instituted by
Delaware. The Ohio amendments are to
become effective June 9, 1927.
In substance, Ohio in the future will permit the consideration received for no par
shares to be divided as between stated
capital and surplus, provided the apportionment of amount is specified at the time of
fixing the amount of consideration.
The Ohio amendments define surplus as
the excess of asset values over liabilities
and stated capital, but exclude, for dividend purposes, surplus which may be
derived from certain sources. Thus, surplus available for dividends may not include such factors as unrealized appreciation, profit on unsold treasury stock,
write-up of inventories, unrealized discount
on investments acquired at less than par,
and unearned interest on notes received
as consideration for instalment sales.
The Ohio law will permit annual profits
to be computed without giving effect to
depletion of wasting assets, and seems to
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settle, by permitting such procedure, the
Some of the perplexities which surquestion of whether or not surplus of con- rounded surplus have been removed by the
stituent companies may be carried over in recent changes mentioned. Accountants
a consolidation. While the Delaware law probably will feel impelled to sanction
is silent on the latter question, probably corporate practices which the law permits.
there is no doubt that such procedure will Economists, undoubtedly, will find it diffibe permissible.
cult to accept any statute which makes
Pennsylvania recently amended slightly possible the declaration of dividends out
the statute relating to no par stock, but the of surplus derived from paid-in capital.
change seems to be of no practical im- The conflict between statutes and ecoportance. It is understood that some nomic doctrines will be interesting to
changes have been made in the Missouri watch as more states follow the example
statutes; however, copies of the new law of Delaware, which probably will be the
are not available at this writing.
case.

